
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, November 24, 2009
1:00 p.m.

Chairman Webber called the meeting to order at 1:08 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman

Bob Cameron

Peggy Dahle, Alternate

Mary Ann Dotson
Robert Gibbons, Seated Alternate

Werner Maringer


Wayne Hyatt, Council Liaison

Also Present:
Clint Calhoun, Environmental Management Officer


Mike Egan, Legal Counsel



Sheila Spicer, Zoning Administrator, Recording Secretary

Absent:
Nancy McNary

Vicki Smith, Alternate
APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda. Mr. Cameron seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Gibbons made a motion seconded by Ms. Dotson to approve the minutes of the August 25, 2009 meeting as presented. The motion passed unanimously.
NEW BUSINESS

None
HEARINGS

(A) ZV-2009003, a request from Gaylerd (Sandy) and Joan Davis for a variance from the requirements of section 92.040 of the Zoning Regulations for the minimum lot size of 10,000 square feet to 6379 square feet for a variance of 3621 square feet and the minimum lot width of 100 feet to a width of 64 feet for a variance of 36 feet, as well as a variance from section 92.040 the minimum front (street) yard setback as already reduced by section 92.131 to 25.4 feet for an additional exception of 2 feet. The property (Tax PIN 1621737) is located at 160 Tryon Bay Circle, Lake Lure, North Carolina.
The following people were sworn in:
Sefton & Mary Abbott, adjacent property owners

Mr. Calhoun

Mr. & Ms. Davis

Ms. Spicer

Chairman Webber asked if there were any ex parte communications to report. Ms. Dotson reported she originally did not think she would be attending the meeting and had also learned Ms. McNary would be absent. Upon receiving her packet, she sent an email to Ms. McNary expressing her surprise at the complexity of the case. Ms. Dotson stated she copied Chairman Webber on the email to give him a brief history of the property. Mr. Egan reviewed the email prior to the meeting. All other Board members present reported they had not received a copy of the email.  Chairman Webber asked if Mr. Davis wanted to request that Ms. Dotson recuse herself from the hearing. Mr. Davis stated he was comfortable with Ms. Dotson remaining seated. 
Ms. Spicer addressed the Board and stated that, due to further research in the regulations and past rulings by the Board, she has determined Mr. Davis’ lot meets the minimum lot size requirements and therefore does not need a variance from this provision. Mr. Egan agreed that it is his understanding the property is one lot regardless of the fact that it is divided by Tryon Bay Circle. He stated it is a matter of law that a right-of-way does not subdivide a lot. Mr. Davis testified that he had no reservations with Ms. Spicer’s determination because the property has been considered one lot for over forty years. He stated he was willing to withdraw the request for a variance from the minimum lot size. 
Mr. Cameron made a motion to amend the application for ZV-2009003 to remove the request for a variance from the minimum lot size. Ms. Dotson seconded the motion and all were in favor.

Ms. Spicer stated she had been working with Mr. Davis for several months on his request to construct a new house on a portion of his lot. This 2.14 acre property is a split-zoned lot that is bisected by Tryon Bay Circle. The portion of the property on the north side of Tryon Bay Circle is zoned R-1A while the 6,379 square feet portion on the south side of the street is zoned R-1. She mentioned this has been a very complex case due to the fact that the lot is split-zoned with the different zones being separated by the street and the fact that the portion Mr. Davis wished to build on is located on a steep slope as defined by the Mountain and Hillside Development provisions of the Zoning Regulations. Ms. Spicer reported the south portion of the lot also qualifies for the front yard exception in section 92.131 of the regulations for the street front yard as well as the lake front yard, which also added to the complexity. She stated she has denied the request for a certificate of zoning compliance for the proposed residence due to the fact that the proposed location does not meet the minimum lot width at the building site and does not meet the street front setback, even with the exception. She also pointed out there is an existing dwelling on the R-1A portion of the lot that the Davis’ are proposing to turn into a workshop if the variance request is approved.

Mr. Davis addressed the Board and stated this property has been in his family for over forty years. He mentioned he purchased the property from his mother in 1995 with the intent to one day construct a permanent retirement residence. He testified that he is a licensed professional engineer. Mr. Davis pointed out he has been working on this project for many months and has invested in surveys and a geotechnical engineering study of the property as well as the services of two architects. He stated he feels the plans submitted reflect the minimum standards required to construct a new home due to the fact that he and Ms. Davis need the top floor of the dwelling to be completely livable with a kitchen, living area, bedroom, and bathroom. Mr. Davis reported that the plans have been revised many times to ensure the variances requested are the minimum needed for construction. 
Ms. Dotson stated she has lived on Tryon Bay Circle since the road was put in. She mentioned the Weaver property adjacent to the lot in question previously experienced a landslide that required the construction of terraced retaining walls to stabilize the property. She pointed out that the Abbott’s property has also experienced a landslide that endangered the Davis’ boathouse and necessitated the construction of a large retaining wall. Ms. Dotson asked if Mr. Davis was aware of these previous landslides. Mr. Davis responded that he was aware of this. Ms. Dotson expressed concerns about the stability of the lot in question when excavation begins for the proposed dwelling and asked if Mr. Davis, as an engineer, feels confident a safe structure can be built in light of these previous problems. Mr. Davis responded that he shares Ms. Dotson’s concerns and pointed out that the soil analysis performed by the geotechnical engineer and included in the Board’s packet has significant reservations. He stated if the request is approved he will invest next in a professional design of the foundation of the structure. He intends to have this design reviewed by at least two professional engineers, possibly a geotechnical engineer, to ensure it is a solid, stable design. He mentioned a previous design was closer to the lake; however, he revised the plans to allow for the construction of a retaining wall between the house and the lake. He assured the Board he would not construct the residence if it is not determined to be safe to do so. Ms. Spicer testified that the portion of the lot proposed for construction qualifies for a level two analysis as required by the Mountain and Hillside Development provisions in the Zoning Regulations. This means the geotechnical engineers analysis was mandatory and also means the recommendations of the geotechnical engineer must be followed. Since the engineered design of the foundation was one of the recommendations, Ms. Spicer pointed out this would be a requirement prior to construction. Mr. Maringer, also referencing the geotechnical engineer’s analysis of the site, pointed out that soil samples taken up to ten feet in depth showed only wet sand. He asked Mr. Davis how deep the grading for the foundation would have to go before rock was found. Mr. Davis responded there was no evidence of rock on this site and he did not know how deep the grading would need to be. 

Ms. Spicer stated she received no responses from the adjacent property owners concerning this request. Chairman Webber questioned the fact that there is already an existing dwelling on the property. Ms. Spicer confirmed this and pointed out that the plans state the existing dwelling will be converted to a workshop. She recommended the Board make that a condition of the variance if it is granted. Chairman Webber asked if granting the variances would allow the property to be subdivided at a later date. Mr. Egan responded it would not due to the fact that the portion on the south side of Tryon Bay Circle does not meet the minimum lot size requirements. 

Chairman Webber expressed concerns about the portion of the proposed structure that encroaches into the trout buffer. Mr. Calhoun stated this is only the upper portion of the structure that will be cantilevered over the buffer, which will create no disturbance in the buffer beyond the allowable ten percent disturbance limits. 

Mr. Abbott addressed the Board and offered his support of the Davis’ plans. He mentioned that his retaining wall is failing and is in need of replacement. He stated the proposed construction will allow him to enter into a joint retaining wall project with Mr. and Ms. Davis that will beneficial to all of them. He pointed out that he needs the Davis’ cooperation to effectively reconstruct his wall and wants what is best for all concerned. 
Ms. Dotson pointed out that the Board is authorized to grant variances in cases of hardship but also pointed out that this lot, with over two acres of property, has sufficient space to construct a dwelling without the need for any variances. She stated the variances are only needed to build on that one particular portion of the property. Chairman Webber quoted the following from page 19 of The Zoning Board of Adjustment in North Carolina, Second Edition, by Michael Brough and Philip Green, Jr. and published by the University Of North Carolina Institute Of Government in 1984:
“1. There Are Practical Difficulties or Unnecessary Hardships in the Way of Carrying Out the Strict Letter of the Ordinance. (a) If he complies with the provisions of the ordinance, the property owner can secure no reasonable return from, or make no reasonable use of, his property. The courts have insisted that the property owner show that he is prevented from making any reasonable use of his property. It is not sufficient, they declare, for him to prove merely that he could make a greater profit from his land if he were granted the variance.” 
Chairman Webber pointed out that the property is zoned for residential use and asked how the property owner will be unable to make reasonable use of the property without the variances. Mr. Davis agreed there is plenty of space on the property to construct a dwelling without the need for a variance; however, he feels the most appropriate use of the portion in question is for a residence. He mentioned there are difficulties accessing the lake from this property and stated constructing a residence there will allow greater access to the lake while also enhancing the aesthetic appeal of the property. He stated it will cost more for him to construct a residence on this portion of the lot, but it is an investment he is willing to make. Ms. Davis addressed the Board and testified she is unable to access the lake from the property now due to knee surgeries she has had. She stated she will be unable to enjoy a retirement home with lake access on this property unless the home is built on the portion of the lot as proposed. 
There were no further questions, so Chairman Webber closed the public hearing.

Mr. Cameron moved with regard to case number ZV-2009003 for a variance from Section 92.040 of the Zoning Regulations, that the Board to find (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Mr. Gibbons seconded the motion.

Mr. Cameron stated he feels a literal interpretation of the regulations could deprive the applicants of rights commonly enjoyed by other property owners in the R-1 Residential zoning district. 

Chairman Webber read the guidelines located in section 92.085 (C)(1)(a) through (g). Mr. Maringer pointed out that, with over two acres of property available, the applicants can construct a residence without violating the regulations. Chairman Webber agreed; he reminded the board of the testimony concerning physical difficulties Ms. Davis has accessing the lake from other portions of the property. Mr. Maringer stated a variance goes with the land. Ms. Dotson agreed and stated the hardship should be based on the property, not the owner. 
Chairman Webber made a motion to amend the original motion adding that, if approved, the existing dwelling on the property be changed to some type of accessory structure, that the lot will be governed by the steep slope provisions of the Zoning Regulations, and that any construction on the site will be consistent with the state trout buffer requirements. Mr. Cameron seconded the motion and all were in favor. 

The Board voted on the original motion as amended. Mr. Cameron and Mr. Gibbons voted in favor of the motion while Ms. Dotson, Mr. Maringer, and Chairman Webber voted against. The variance request was denied. 

Chairman Webber advised the applicants they will have thirty days from the receipt of the Board’s written decision to file an appeal with Rutherford County Superior Court. 
OLD BUSINESS

None
ADJOURNMENT

Mr. Maringer made a motion seconded by Mr. Gibbons to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:30 p.m. The next regular meeting is scheduled for Tuesday, December 22, 2009 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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